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October 6, 2015 — Important Third Quarter Federal Tax Developments

During the third quarter of 2015, there were many important federal tax developments. Here we
highlight some of the more significant developments for you. As always, contact our office if you have
any questions.

Tax legislation

President Obama signed the Surface Transportation and Veterans Health Care Choice Improvement Act
of 2015 in July. Although the highway and transportation funding portion of the Act is temporary, the
tax compliance measures are permanent. Among other provisions, the Act revises the Affordable Care
Act (ACA)’s employer shared responsibility requirements (also known as the employer mandate). Under
the Act, an individual is not taken into account for purposes of the ACA’s employer shared responsibility
requirements for applicable large employers (ALEs) if the individual has coverage under TRICARE or a VA
health care program. The Act also makes changes to the filing due dates of certain tax and information
returns. Other provisions in the Act impact veterans, colleges and universities, and mortgage service
providers.

The House Ways and Means Committee in September approved five tax measures in stand-alone bills
that are typically part of an extenders package. The extenders moved by the committee include the
Educator Tax Relief Bill of 2015 (HR 2940), which makes permanent the above-the-line deduction for
classroom expenses of schoolteachers; the Restaurant and Retail Jobs and Growth Bill (HR 765), which
makes permanent the 15-year depreciation schedule for leasehold improvements, restaurant
improvements and new construction, and retail improvements; HR 2510, which would make permanent
bonus depreciation; and HR 961, which permanently extends the Subpart F exemption for active
financing income.

The House approved the Equitable Access to Care and Health (EACH) Bill (HR 2061), which would expand
the religious conscience exemption to the ACA’s individual mandate. The bill would exempt individuals
who rely solely on a religious method of healing and for whom the acceptance of medical health services
would be inconsistent with their religious beliefs from the requirement to purchase and maintain
minimum essential health care coverage as required by the ACA.

In September, a bipartisan group of lawmakers introduced legislation to repeal a provision in the ACA
known as the "Cadillac plan" excise tax. The ACA imposes a 40 percent excise tax on health coverage
providers starting in 2018 to the extent that the aggregate value of employer-sponsored health
coverage for an employee exceeds a threshold amount.

Just before the Congress’ August recess, the Senate Finance Committee (SFC) marked up the Tax Relief
Extension Act of 2015 (Sen. 1946). The SFC bill would extend many of the extenders for two years
(retroactive to January 1, 2015 and through 2016).

FATCA

The IRS announced plans in September to extend some transitional rules for implementation of the
Foreign Account Tax Compliance Act (FATCA). Extensions, the agency explained, will apply to the date
for when withholding on gross proceeds and foreign pass-through payments will begin; the use of
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limited branches and limited foreign financial institutions (limited FFIs); and the deadline for a
sponsoring entity to register its sponsored entities and re-document those entities with withholding
agents.

In related news, the Third Circuit Court of Appeals found in July that foreign bank account records were
within the required records exception to the Fifth Amendment. The Third Circuit joins six other circuits
in holding that the required records exception applies. The required records doctrine prevents
individuals, who possess records the government requires them to maintain as a result of voluntary
participation in certain regulated activities, from asserting their Fifth Amendment privilege (Chabot, CA-
3, July 17, 2015).

Expatriates

The IRS issued proposed regulations on a new tax under Code Sec. 2801 that applies to transfers of
property from individuals who abandoned U.S. citizenship or residency and who later make a gift or
bequest to U.S. taxpayers (individuals and domestic trusts). The tax applies to covered transfers of
property on or after June 17, 2008, but does not have to be paid until the IRS issues final regulations and
new Form 708.

Affordable Care Act

Proposed regulations issued by the IRS provide that employer-sponsored plans that fail to provide
substantial coverage for inpatient hospitalization or physician services do not provide minimum value
under the ACA. The proposed regulations include transition relief for eligible employer-sponsored plans.
The U.S. Department of Health and Human Services (HHS) previously issued guidance explaining that so-
called skinny plans, which fail to provide inpatient hospitalization or physician services, do not meet
minimum value under the ACA. The IRS’s proposed regulations reflect the approach taken by HHS.

Bonus depreciation

The IRS released guidance in September describing 50-percent bonus depreciation under the Tax
Increase Prevention Act of 2014 (TIPA). TIPA extended 50-percent bonus depreciation through 2014.
Some transportation and longer period production property is eligible for 50-percent bonus
depreciation through 2015.

Partnerships

In July, the IRS issued proposed partnership regulations that would treat certain partnership
arrangements as disguised payments for services, rather than as an interest in the partnership. As a
result, the income received from the disguised payments would be compensation, taxed as ordinary
income, rather than a distributive share of partnership income that could be capital gain.

The IRS issued temporary and final regulations in September that tighten the rules requiring current
taxation of controlled foreign corporations (CFCs). The regulations expand the definition of taxable U.S.
property to encompass certain partnership transactions, and tighten the rules that exclude rent and
royalty income from treatment as Subpart F income.

Spinoffs

The IRS announced in September that it will cease issuing private letter rulings on Code Sec. 355 spinoffs
that raise tax avoidance concerns. The new ruling policies apply to ruling requests received on or after
September 14, 2015 and to distributions after that date. The IRS indicated that certain proposed spinoffs
lack an adequate business purpose and would primarily serve as devices for the tax-free distribution of
investment assets, rather than assets of an active trade or business. The spinoffs may also be used to
circumvent the General Utilities doctrine (which allowed corporations to distribute appreciated property
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tax-free), the IRS explained.
Code Sec. 199 deduction

The IRS issued proposed regulations on the Code Sec. 199 domestic production activities deduction to
clarify how to determine domestic production gross receipts (DPGR), and provide guidance on materials
manufactured, produced, grown, or extracted (MPGE) for purposes of the deduction. The regulations
reflect recent legislation and court decisions about the deduction. The regulations include numerous
examples of activities that qualify for the deduction.

Mortgage interest

Reversing the Tax Court, a panel of the Court of Appeals for the Ninth Circuit found that when multiple
unmarried taxpayers co-own a qualifying residence, the debt limit provisions under Code Sections
163(h)(3)(B)(ii) and (C)(ii) apply per taxpayer and not per residence. (Voss, CA-9, August 7, 2015).

Income

The Tax Court found in August that payments following a taxpayer’s divorce did not constitute alimony.
The court agreed with the taxpayer that the payments were excluded from income because the
payments failed to satisfy the criteria for alimony under Code Sec. 71(b) (Crabtree, TC Memo. 2015-163).

Per diem rates

For post-September 30, 2015 travel, the IRS-approved per diem rate for high-cost areas is $275. For
post-September 30, 2015 travel, the IRS-approved per diem rate for all other areas is $185. The rate for
the incidental expenses only deduction is S5 per day for post-September 30, 2015 travel.

Business deductions

IRS Chief Counsel determined that a state excise tax on marijuana products is described in Code Sec. 164
and that taxpayers in a marijuana-related business can treat the excise tax as a reduction in the amount
realized on the sale of marijuana-related property. Code Sec. 280E’s denial of deductions and credits for
businesses involved in illegal drugs does not apply to a tax that reduces the amount realized. The tax is
neither a deduction from gross income nor a tax credit.

Filing season

The Treasury Inspector General for Tax Administration (TIGTA) released a report on the 2015 filing
season. TIGTA found errors in IRS processes that resulted in the incorrect disallowance of educator
expense deductions and residential energy credits. According to TIGTA, this resulted from incorrect
educator expense procedures used by tax examiners and a computer programming error as well as tax
examiners not following procedures when working residential energy credit claims.

If you have any questions about these or other federal tax developments, please contact our office.
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